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Sir: 



In response to the Final Office Action dated September 26, 2008, Appellant 
submits the following pre-appeal brief request for review with a Notice of Appeal under 37 
C.F.R. §41.31 with a one month extension of time in the above-identified patent application. 
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Patent & Trademark Office via Electronic Filing through the United States Patent and Trademark 
Office e-business website. 
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REMARKS 

Appellant submits that the final office action dated September 26, 2008 includes 
one or more errors and that the cited references do not disclose all of the elements of the 
independent claims. 

There is a clear error in the Examiner's rejection at page 3, paragraph 2 of the 
Action. United States Published Patent Application No. 2006/0274917 to Ng et al (hereinafter 
**Ng") does not inherently disclose or suggest independent Claim 1 . Ng discloses a system for 
vehicle night detection that relies on peaks of intense light . See page 7, paragraph 125, The 
presence of a headlight is detected by deriving an intensity profile of the region of interest. This 
profile is performed along the entire traffic lane. From the profile, sharp peaks firom the 
headlight can be detected and identified. Additionally, Ng discloses that the peak fi-om a 
headlight reflection is much smoother relative firom the headlight. Ng does not disclose or 
suggest any sequential detection using components of the headlights as claimed. There exists an 
error in the rejection of independent Claim 1 in that the claimed recognition zone corresponds to 
two sequen tial events, or (1) reflected light (received fi*om reflection areas that are illuminated 
by narrower segments of higher intensity light) being diminished and (2) projected light (from 
the headlights) being received directlv > Ng does not disclose or suggest a recognition zone 
corresponding to a segment of a field of view of the camera wherein (1) reflected light is 
received from reflection areas that are illuminated by narrower segments of hi gher int ensity light 
being substantially diminished and (2) the projected light from the headlights is received directly. 

The Final Office Action is incorrect where the Office claims that this feature is 
inherent at page 3, paragraph 2 of the Office Action. Nowhere in any reference does the 
reference disclose or suggest recognizing that the headlight can be split into narrow and broad 
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segments for detection purposes and this would not flow from Ng^ which simply discloses that an 
intensity profile of the traffic lane is derived. Inherency is predicated on the fact that anticipation 
cannot be avoided merely because an element is undisclosed and unrecognized in the reference, 
but is necessarily present in the reference. To be necessarily present, one must show more than a 
mere probability or possibility of the inherent feature's existence. See Cont'l Can Co. v, 
Monsanto Co. . 948 F.2d 1264, 1268, 20 USPQ2d, 1746, 1749 (Fed, Cir. 1991), The court held 
that an inherency question is not based on whether a prior art process inherently results in a 
claimed invention, but whether one of skilled in the art would read a prior art reference as 
inherently disclosing an invention. See Rosco. Inc. v. Mirror Lite Co. , 304 F.3d ! 373, 64 
USPQ2d 1676 (Fed. Cir. 2002). One would not read Ng as having the claimed limitation 
because Ng specifically discloses looking at sharp peaks and dull peaks at one time interval as 
shown in FIG. 25 to determine which one of the peaks is a headlight and which of the other is 
merely a reflection at the same time . This intensity profile method of Ng can lead to errors. 
Appellant's Claim 1 is superior because it uses both (1) reflected lig ht as .bei ng dimi nis hed an d 
(2) projected light as being received directly to recognize a vehicle in a sequential manner . One 
of ordinary skill in the art would not read Ng as disclosing this sequential test. See Ng at page 7, 
paragraph 125. Secondly, the Examiner has not met the Office's burden for inherency. The 
Federal Circuit analyzes inherent disclosures on the basis of requiring an inherency to be 
^'necessarily present" and not merely sometimes, occasionally, or possibly present. See Confl 
Can Co. V. Monsanto Co, , 948 F.2d 1264, 1268, 20 USPQ2d, 1746, 1749 (Fed, Cir. 1991). 
M.P.E.P. § 21 12 (8th ed. rev. 1, Feb, 2003) requires that the Examiner supply an Applicant either 
with a rationale for the inherent disclosure or evidence demonstrating the presence of the 
inherency. At page 4 of the Action, the Office merely cites to paragraphs 121 and 125 and states 
that these limitations are supported. This is insufficient and does not supply the Appellant with a 



3 



J:\worlOil645\22369\AMEND\22369.pi-eappealbnef.doc 



rationale for an inherent disclosure. The Office must provide a rationale that one of ordinary 
skill in the art would arrive at using (1) reflected light received from reflection areas that are 
illuminated by the narrower segments of higher intensity light being substantially diminished and 
(2) using the projected hght from the headlights being received directly in a sequential manner 
from Ng at paragraphs 121 and 125 > Currenfly, the Action is silent as to any rational that this 
would be necessarily present as required by Contl Can Co> y. Monsanto Co. At paragraph 125, 
Ng discloses sharp peaks attributed to the headlight, which can be identified. At paragraph 121, 
Ng discloses minimizing the false detection of the vehicle headlight bv reflections and 
eliminating the reflected headlight as illustrated in FIG> 19 . One would not read Ng as having 
the claimed limitation because Ng specifically discloses looking at sharp peaks and dull peaks at 
one time interval to determine which one of the peaks is a headlight and which of the other is 
mere ly a reflection . There is no doubt Ng mentions both reflection and the presence of 
headlights at FIG. 25, In fact, the Appellant does not wish to "eliminate" the reflection as Ng 
does at paragraph 121, but to use both the occurrence of (1) a diminished reflection and (2) the 
directly received light being received directly in a sequential manner to provide vehicle 
detection. The inherency rejection is not properly supported, as the limitation is not necessarily 
present as one would ^'eliminate" the reflected light and not use the reflected light as claimed. 

Finally, the Office is incorrect at page 3 of the Action where the headlight emits a 
broad segment and a narrow segment is shown in FIG. 3 of Ng. This limitation is not shown in 
FIG, 3, which merely is a photo of a traffic lane showing a non-homogenous background. 
Vehicles include headlights that are characterized as producing a broad segment of projected 
light and a narrower segment of higher intensity light. As can be seen in FIGS. 4A-4D of 
Appellant's specification, the broad segment is shown as angle H, while the narrower segment is 
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shown by angle B. There is no mention of splitting detection between these two narrow and 
broad segments as claimed in Ng. 



There is a clear error in the Examiner's rejection at page 5 of the Action, Claim 



12 is also patentable as Ng does not disclose or suggest a method of detecting a vehicle where 
the recognition zone corresponds to (1) reflected light received from a reflection area of the 
roadway that is illuminated by the narrower segment of higher intensity light being substantially 
diminished and (2) projected light being received directly* Ng also does not disclose or suggest 
distinguishing vehicles from reflections based on tracks of the illumination patterns in the series 
of images as in Claim 22. Ng discloses deriving an intensity profile in one dimension and that 
reflected light has duller peaks, which distinguish from the sharper peaks coming from the 
headlight. Ng also does not disclose or suggest independent Claim 37 in that Ng does not 
disclose or suggest distinguishing each illumination pattern based on a length of the one or more 
tracks. In contrast, Ng discloses deriving an intensity profile in one dimension and that reflected 
light has duller peaks, which distinguish from the sharper peaks coming from the headlight. 
Tracks denote a two dimensional detection. Thus, in view of the foregoing remarks. Appellant 
requests that the Office allow the patent application on the existing claims and reverse the final 
rejection. RespectftiHyxSubmittedj 



Scully, Scott, Murphy & Presser, P.C. 
400 Garden City Plaza-Suite 300 
Garden City, New York 11530 
(516) 742-4343 
JPC:dk 




Je^-Paul Cass 
Registration No. 46^605 
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PRE-APPEAL BRIEF REQUEST FOR REVIEW 


Docket Number (Opfional) 
22369 (H27B09) 


ThBrj^by certify that this correspondence is being deposited with the^*^ 
UniteoBtalgs Postal Service with sufficient postage as first cla^&itlalf 
In an envelop&^ressed to "Mail Stop AF, CommissioneMtJr 
Patents. P.O. Box>*5Qj^lexan(irla, VA 22313^145p>t:^ CFR lS(a)l 

Signature ..™..„™™™.hi^^ 

Typed or;.prffTtecl ^""^.^^^^ 


Application Numt>er 
10/772,892 


Fifed 

Febmary 4, 2004 


First Named Inventor 
Tomas Srodsky 


Art Unit 
2624 


Exam^er 

John B, Strege 





Applicant requests review of ttie final rejection in the above-identified application. No amendments are being filed 
with this request. 



This request is being filed with a notice of appeal. 



The review is requested for the reason(s) stated on the attached sheet(s). 
Note: No more than five (5) pages may be provided. 



I am the 

I I applicant/inventor. 

I — » ' Signature 

□ assignee of record of the entire interest. Jean-Paul Cass Esa 
See 37 CFR 3 J1. Statement under 37 CFR 3,73(b) Is enclosed. ' , ^' 




(Form PT0/SB/9B) Typed or prated name 



/ attorney or agent of record. 51 6-742*4343 
Registration number ^x>,Q\jQ ^ 



Telephone number 

attprneyor agent acting ufider 37 CFR 1 January 26, 2QQ9. 



Regis^ticMfi number If acting under 37 CFR 1 .34 Date 

NOTE: agnatures of a« the inventors or assignees of record of the entire Interest or th^r representa^e(s) are required. 
Submit multiple forms if more «ian one signature is required, see below*. 



/ Total of A 



Total of J forms are submitted. 



This CQltolon of information is required by 35 U.S.C. 132. Tlie info^ma1ior^ is required to obtain or retain a benefit by the public wliich Is to file {and by the USPTO 
to process) an application, Confidentiality is governed by 35 U.S.C. 122 and 37 CFR 1.11, 1.14 and 41.6. This collection is estimated to take 12 minutes to 
completer including galherfng, preparing, and submitting the completed application form to the USPTO, Time wilt vary depending upon the Individual case. Any 
comments on the amount of t?me you require to cor?>p1ete this fomi and/or suggestions for reducing U^is burden, should be sent to the Chief Information Officer, 
U.S. Patent and Trademarl^ Office, U.S. Department of Commerce, P.O. Box 1450, Alexandria. VA 22313-1450. DO NOT SEND FEES COMPLETED 
FORi^S TO THIS ADDRESS. SEND TO: Mail nuyp AF, CommisstDifier for Patents, ?X>. Box 1450, Alexandrfa, VA 2231 3-1450. 



}f you need ^sstst^nce tn cofnpieting the fa-m. call 1'800-PTO'-91 99 and seiect option 2. 



